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EDITORIAL NOTES 


GooD LAWYERS and Judges—and there certainly are such, the opinion 
of some citizens to the contrary notwithstanding—will die, as well as 
bad lawyers and magistrates. Four such have recently or are now named 
in our pages, who will be greatly missed, although but one of them hap- 
pened to be on the Bench at the time of death. Judge Armstrong was 
in private life, but was a most excellent man and Judge in his younger 
days. Judge Dungan came next, and in the last and present issues of 
the JouRNAL his conduct on and off the Bench has received a merited 
space of appreciation. Vice-Chancellor Leaming, who resigned only on 
September Ist, died on the 23rd, and only two days thereafter the news 
came of the departure of former Supreme Court Justice Swayze. The 
reaper, Death, has thus done havoc in an unusually short space of time 
among some of the best of those who have graced the New Jersey Bench. 
We need make no apologies for the space taken and to be taken in this 
JouRNAL with resolutions and addresses upon such men as these. Perhaps 
some younger members of the living Bar, and some who are yet in the 
Law Schools, will take a cue from the character and standing of these 


prototypes. 





The passing of former Justice Swayze can hardly be called unex- 
pected, for it has been well known that his bodily and mental health 
has been gradually deteriorating for many years. He resigned because 
of ill health in 1923, and it is long since he has attended any functions 
in political or civic life. But what a fine Judge he was, and how complete 
in all that makes up a good, useful citizen and public character! It 
remains for the Bar Associations to state how important were his judicial 
decisions, but how many lawyers and citizens know what was his kindly 
handshake and the quiet influence he exerted at any group of which he 
formed a part. Like Judge Dungan he was a mental and moral force 
among all who knew him well. 
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Of Vice-Chancellor Leaming the writer has had no personal knowledge, 
but the concensus of opinion among those who tried equity causes before 
him is that he earned well the reputation he established in the Court 
of Chancery. A too-brief sketch of his life appears in our department 
of Miscellany this month, but more will be said when members of the 
Bar and Courts state their views in proper resolutions. 





The trial of a Pennsylvania United States Senator for, as was 
claimed, promoting and profiting largely by lotteries held in different 
States under one of the “benevolent Lodge” orders of this country, has 
called general attention to a state of things in America as in some Euro- 
pean lands which ought to have long passed away. There is no excuse 
for lotteries in fraternal bodies and much less in churches. Games of 
chance, which mean unearned profits and, chiefly, losses in money, are 
forbidden by law in most States and ought to be put down in all. Slot 
machines should also go, where they do not deliver an actual quid pro quo 
for every penny or nickel deposited in the slot. Happily, the destruction 
of these machines in New Jersey is going forward under the direction 
of Prosecutors of the Pleas and the police, as has not been the case here- 
tofore. A recent publication in the press calls attention to the number 
of church lotteries in this country, and it is to be hoped they also will 


cease quickly. A lottery is no better when carried on by a religious body 
for religious or benevolent purposes than when set up by any other 
society or corporation, or by individuals. The article to which we allude 
says: 


“Federal and state officials are obtaining evidence concerning 172 lot- 
teries conducted in the last six months by churches in Illinois. One 
Chicago church, The United Press was told, sold 750 tickets at $2.50 each 
to a dance to be held in Los Angeles, more than 2,000 miles away. The 
ball never was held, but the holder of the winning ticket received $500. 
Many church lotteries, according to reports by field agents of the Depart- 
ment of Justice, are operated at bazaars and religious fairs. Some con- 
ducted in Chicago, New York, Philadelphia, New Orleans and other large 
cities have brought a flood of gold to the depleted church coffers. A 
church in Charleston, S. C., is reported to operate a lottery each year on 
the Kentucky Derby, the Department of Justice said. Agents are par- 
ticularly active now in the South where scores of churches are said to 
make an annual lottery a part of their year’s activities. The inquiry has 
embraced lotteries operated by hospitals and charities. 

Justice Department officials admitted recently that snuffing out these 
games of chance was a gigantic task. Direct mail, telegraph, express, 
telephones and personal calls are used to operate them.” 


We have heard of such lotteries in New Jersey, but have not observed 
that our Prosecuting Attorneys have been very swift to call the trans- 
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gressors to account. The law is explicit in sections 57 to 59 in Compiled 
Statutes, pp. 1764, 1765, which, in section 57 says: “Any person who 
shall give, barter, sell, or otherwise dispose of, or offer to give, barter, 
sell, or otherwise dispose of, any ticket or tickets, or any share or interest 
in any ticket or tickets in any lottery . . . shall be guilty of a 
misdemeanor.” 





Governor Moore has certainly put his hatchet at work in lopping 
off paid, often very high-priced, officials and sub-officials in the various 
departments of our State government. That some or much of it is 
deserved almost goes without saying. But it remains to be seen whether 
or not mistakes have been made in some cases, and also whether politics 
has had something to do with it. The total number of dismissals of ap- 
pointed office holders is great ; too great for us to individualize or comment 
upon. Saving to the State at this time is of great importance to tax- 
payers, but the real necessity of the falling axe in each case must be 
apparent, if the public is to understand that proper economy and not 
politics enters into the reasons for it. Only those who manage the de- 
partments affected know if they can get along with less help or lesser 
paid help, and in the conslusion they reach they should be guided solely 
by common sense principles. 





We do not know that within the past year or two additions have 
been made to the various sub-forces in the governing bodies of our own 
State and municipalities, but we do know that the cost of government, 
State and local, has been too high. But the banner in regard to unneces- 
sary officials must be given to New York City, where it is evident the 
investigation into the conduct of Mayor (now ex-Mayor) Walker and 
his resulting resignation came none too soon. The Citizens’ Budget Com- 
mission of that city states that “during the six years of the Walker ad- 
ministration 32,380 positions were added to those the Mayor found in 
the city list. These new positions cost the city of New York $120,000,000 
a year, or about one-third of the city’s expenditures for personal service. 
The result is that the city is paying $1,000,000 a day in salaries and 
wages.” The “New York Times,” a newspaper temperate in the use of 
words, says that “a million a day is too much even for a city of 7,000,000 
inhabitants to spend on official salaries.” The new Mayor, Joseph V. 
McKee, has done extraordinary work there in slashing into this extrava- 
gance, and he seems to have done it with judgment as well as vigor. 





Good sense was shown at a meeting of the County Clerks’, Registers 
of Deeds’ and Surrogates’ Association held at Trenton in March, 1930, 
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when it passed unanimously a resolution against a Senate bill (No. 227), 
providing for the abolition of the Public Record office. True, the bill 
also created the State Historical Commission, and that portion of it was 
passed, but the Public Record office was saved. Few more important 
departments of our State have been more useful than this, and, when 
some weeks ago, it was published that Governor Moore proposed, under 
the powers given him by the last Legislature, to render the department 
ineffective by cutting off the appropriation for its maintenance, various 
of the officials in the Association and some members of the Bar, strenu- 
ously objected to it. Those who knew of the condition of the books and 
papers in the various County Clerks’, Registers of Deeds’ and Surrogates’ 
offices in this State when the new department was created and Dr. Carlos 
E. Godfrey was called to fill it, understood well the need of an over- 
sight of records. In July, 1919, there were 18,604 deed and mortgage 
books in county offices, and how many other record books, such as those 
of Justices of the Peace, no one knew. In addition there were hundreds 
of thousands of papers in Court actions, etc. Bindings of books were 
dilapidated and hundreds, if not thousands, were in dingy basements, 
uncared for from mice or pilferings. Since the date named the growth 
of volumes and documents has steadily increased. A record made ten 
years after 1919 showed 4,990 new volumes of deeds, and 4,907 of mort- 
gages, while a similar, if less, increase had been made in the total of 
other books used in the county offices. By Dr. Godfrey’s personal at- 
tention to his duties, he has influenced the building of some new and addi- 
tions to some old county offices, rebinding of boods, rearrangement of 
them, cleaning up and indexing of old books and documents, etc.; in a 
word, performed an invaluable service to the whole State, and the entire 
appropriations for his office and helpers have never amounted to $10,- 
ooo in any one year ; something like $9,000 for 1932. The JourNAt feels 
certain the Public Record office should continue to function, and appro- 
priations for it should not be reduced. 





In 111 N. J. Equity Reports, pages 234-241, as recently printed in 
Vol. X, No. 39, of the “N. J. Advance Reports and Weekly Law Re- 
view” (Saturday, Sept. 24), appears the opinion of Chancellor Walker 
upon the case, In re New Jersey State Bar Association, wherein an order 
had been given to show cause “why certain surplus moneys of the Court 
of Chancery should not be appropriated to pay the expenses” of the 
investigation previously ordered by the Chancellor into the Court of 
Chancery. As is well known, former Judge Carrick was given the power 
to make the investigation and has partly done so, but no provision was 
made for the expense of it. The State Bar Association moved in the 
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matter and the Chancellor considered the subject for some time. This 
opinion is the result, and is to be wholly commended. It is to the point, 
clear and, we think, impregnable. The fifth paragraph of the official 
syllabus prefacing the opinion summarizes the meat of it: 


“5. The Court of Chancery, as well as every other constitutional 
Court, has the inherent power to exert all necessary and appropriate power 
to function free from destructive and prenicious acts: this inherent power 
includes the right to perform its judicial duties, and is a logical conse- 


-quence of the reasons justifying the power itself.” 


The accumulated fund, called “surplus moneys,” which has really 
resulted from the compound interest on Chancery moneys in bank, and 
which belongs to no particular person or persons, is large in amount and 
it is fortunate that some portion of it can be utilized in the investigation 
that the Bar generally has felt was a necessity to clear up charges and 
suspicions against some officials of the Chancery Court. 
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Concerning Judge Nelson Y. Dungan 

A special meeting of the Essex County Bar Association was held at 
the Essex County Court House, on Monday afternoon, September 19, 
1932, at four o’clock, for the purpose of adopting suitable resolutions 
respecting the death of the late Honorable Nelson Y. Dungan, Circuit 
Court Judge of the State of New Jersey. From the Secretary’s minutes 
we extract the following: 

The meeting was called to order at 4:05 P. M. by Charles H. Stewart, 
the President, with upwards of two hundred members present. 

Mr. STEwarT:—Gentlemen: We are gathered together this after- 
noon to pay our last tribute of respect to a Judge who sat on this Circuit 
for twenty-one years; probably no more beloved or respected a Judge 
has ever sat in this Circuit. 

Mr. Rosert H. McCarter:—Gentlemen and Ladies: The Com- 
mittee appointed by the President of the Essex County Bar Association 
have met and prepared and present on this occasion, the following minute: 


“The Bench and Bar of Essex County, where Judge Dungan had for 
twenty years quietly, unostentatiously but firmly administered justice, 
were shocked to learn that he, while enjoying a rest from those labors, 
which he was about to resume, had suddenly died. 

“Seldom, if ever, has such an event made a deeper and sadder impres- 
sion upon this community. The ordinary goings of our daily life seemed to 
be arrested. We could not realize that never again that spare figure and 
Lincoln like countenance would with machine like promptness ascend the 
Bench, modestly await the opening of Court, and without further cere- 
mony proceed with the despatch of business. Always ready himself, he 
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expected others to be ready, and he would not listen to absurd requests 
for delay. There was no noise or display of judicial power in his work. 
One never heard the swack of the gavel; but quietly, like the rising of 
the tide, the order of events was relentlessly pursued. The evidence was 
patiently heard, arguments were intelligently listened to, and the jury 
was succinctly and in a clear manner instructed, so that at the end he 
was liked and respected by the members of the jury, who were made to 
feel that their function was of equal importance with his own, or that 
of counsel. Both lawyers and litigants left the Court room convinced 
that they had had their chance. 

“But it was not only in method that he excelled. He was an excellent 
lawyer. He never ceased to be a student. The necessities of a narrow 
purse in his early days had impelled him to form the habit of work, and 
so by continuous and hard study he became truly learned in the law, and, 
after a judicial life of over twenty years in a busy Circuit, where a 
varied set of questions was constantly presented, he was probably never 
excelled as a trial Judge in New Jersey. 

“Tt was not alone in his work on the Bench that Judge Dungan was 
remarkable. He manifested the greatest interest in all movements for 
modernizing the procedure in our Courts. He was for several years, as 
a member of the Committee of the State Bar Association, actively inter- 
ested in drafting constitutional amendments touching our Courts. He 
ably assisted in drafting proposed legislation on expert evidence. His 
work as a member of the Judicial Council is conceded by all his asso- 
ciates to have been invaluable, and, although most tenacious of his views, 
he was always willing to listen to and admit the force of contrary argu- 
ments on matters of proposed legislation. He was very active in expedit- 
ing the trial of cases, and took the leadership in the installation of a com- 
mercial calendar in Essex County, as well as in the introduction in the 
State of an Assignment Commissioner. 

“The members of the Essex County Bar Association are mindful 
of all these qualities that Judge Dungan possessed and ably exhibited, 
and, in memoralizing them, they wish by this minute also to refer to his 
character. That was his dominant possession. He was attentive and 
courteous in the discharge of his judicial duties, but he was impatient 
with subterfuge or any other subtle contrivance to defeat the ends of 
justice. His very presence shut out trickery and chicanery, and it is 
difficult to measure the extent of the influence for good that his character 
exerted upon the members of the Bar who were fortunate enough to be 
brought in contact with him. 

“Tt is the unanimous desire of the members of the Committee ap- 
pointed by the President of the Essex County Bar Association to make 
permanent this expression of their appreciation of Judge Dungan, by 
suggesting that the Association adopt it as expressive of its views, that 
an engrossed copy be sent to the family of Judge Dungan, and that it 
be presented to the Court, and, if permitted, be inserted in its minutes. 

“Jacop L. NEwMAN, 
ArTHUR T. VANDERBILT, 
Epwarp R. McGtynvy, 
Joun W. McGEEBRAN, Jr., 
Leonce L. Picor, 


Rosert H. McCarter, Chairman.” 
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Mr. McCarter :—I move the adoption of these resolutions. 

Mr. STEWART :—The motion has been duly made and seconded that 
the resolutions be adopted. Are there any remarks on the resolutions? 

Mr. Jacosp L. NEwMAN :—I would feel remiss in the performance of 
a duty if I did not rise to say a few words concerning the character, 
career and ability of the late Judge Nelson Y. Dungan. 

The resolutions here proposed contain, in language appropriate to 
the occasion, a summary of the natural gifts which he possessed and de- 
veloped by assiduous application. 

He came to preside in the Circuit Court of the County of Essex 
fully equipped by experience at the Bar, and, as Prosecutor of the Pleas 
of Somerset County, to fulfill the duties of a trial Judge. 

In his earlier years the advantage of a college training was denied 
him, but his common sense, experience, industry and unremitting appli- 
cation were such that he overcame this disadvantage, if it be considered 
a disadvantage. 

In the course of years Judge Dungan became a great Nisi Prius Judge 
because his natural qualifications were ripened by his experience. He 
possessed many valuable attributes and also an indefinable quality which 
made him an ideal trial Judge. Someone has said that it is not only 
necessary that justice be done, but that it seem that justice be done. A 
trial before Judge Nelson Y. Dungan impressed the litigants, the jury 
and the lawyers, because of his manner and his art in the conduct of 
the trial, that justice was actually being done, and all parties interested 
were convinced that a fair trial had been had, regardless of the result 
of the litigation. 

His natural open-mindedness and his essential judicial temperament 
were recognized by everyone with whom he came in contact. He had 
the rare faculty of discharging the work of his Court with promptitude 
and in a business-like manner, without sacrificing any of the essential 
safeguards that are necessary to the proper administration of justice. 

He possessed another accomplishment which endeared him to every 
member of the Bar. In the performance of his Judicial duties, many 
and varied as they were, he never permitted “the official to swallow up 
the man.” 

In this day, when there is much criticism directed against the Bench, 
the services and career of Nelson Y. Dungan are a complete refutation of 
much of the ill-considered denunciation which is current among the public. 

Judge Dungan very closely resembled the ideal Judge as portrayed 
by Rufus Choate in his celebrated address on the Judicial Tenure: “A 
man toward whom the love and trust and affectionate admiration of the 
people should flow. One to whose benevolent face and bland and dignified 
manners and firm administration of the whole learning of the law we 
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become accustomed; whom our eyes anxiously and not in vain explore 
when we enter the temple of justice; toward whom our attachment and 
trust grow even as the growth of his own eminent reputation.” 

In a word, I might say he wore the ermine gracefully and transmitted 
it as spotless as he received it. 

Mr. STEWART :—lIs there anyone else who desires to speak on the 
resolutions? Are you ready for the motion? All those in favor of the 
motion say “Aye,” contrary “No.” The motion is carried. 

Mr. Chief Justice, will you say a few words? 

Cuier Justice Witt1AM S. GuMMERE:—The tribute paid to our 
departed friend in the resolutions that have been read and adopted, and 
in the remarks of my friend, Mr. Newman, must admittedly be declared 
to be fully justified. I do not propose to make any speech on this occa- 
sion, but merely to say a few words about the man. His loyalty to his 
friends of the Bar and of the Bench, and those friends who were not 
thus associated with him, was one of his outstanding characteristics. No 
friend ever asked aid from him that he was not fully willing to give— 
provided the assistance which was sought could be properly rendered by 
him. The affection for him had by members of the Bar who practiced 
before him is well known. Of course, I never was personally present in 
his Court during the trial of a case, but I am absolutely certain that that 
affection which was given to him was fully deserved. I have been told 
over and over again by members of the Bar who tried cases before him 
that as a Judge he was patient, he was attentive, he never exhibited the 
slightest prejudice either for or against any member of the Bar who 
appeared before him. His evident purpose in every case that came before 
him for trial was that justice should be done, that the right should prevail. 

As to his character as a jurist, I speak from personal experience. 
An examination of our law reports will show that of all the cases that 
were tried before Judge Dungan and which came up to the higher Courts 
for review, a very small percentage resulted in a reversal of his conclu- 
sions on questions of law. And so well did that gradually become known 
to the members of the Essex County Bar that during the past few years 
very, very few cases have been brought before the Courts of review 
challenging the correctness of his decisions. 

His memory will never, never pass away from us until we too are 
called away, but will always dwell in our hearts. 

Mr. STEwart:—Judge Mountain, will you speak for the Circuit 
Court Judges? 

Jupce Worratt F. Mountain :—Mr. President, Gentlemen of the 
Bar: We seldom think of those that are close to us as being great or 
remarkable at least, unless our contacts are most intimate and our com- 
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munications sacred. We sometimes look to the past for our lessons of 
faith and our examples of devotion, yet around us are men courageously 
struggling with their problems and faithfully carrying their burdens. We 
turn to history for men of high honesty and unswerving ideals and yet 
we pass such men every day on the street. 

No man can be great unless he possesses the homely virtues, and 
these were possessed by Judge Dungan. He was honest, courageous, 
spiritual and loyal. These characteristics seem to have taken root in 
the early days of his boyhood. Life on a farm unrolled the passing 
seasons, and all that they meant to an observer of nature: the glory of 
the spring, the content of the summer, the harvest and color of the autumn, 
the contemplation of it all with the rigor of winter. Such a life teaches 
the practicality of things, the dependence of man upon himself, his 
fellow beings and nature. In those youthful years who can say what 
dreams were his, for in youth there is a continual adjustment of thought 
and experience. 

He was possessed of a desire for knowledge, and was industrious, 
and there is no substitute for industry. I imagine that he thought out 
his earlier problems and questions with great thoroughness. He was 
gifted with a keen, penetrating mind. But somehow the seeds of these 
virtues were sown and the man matured. 

He had something of the ideal of chivalry and honour of a gentle- 
man of the old South, with a great and ready perception of what was 
right and what was wrong. He was exceedingly thoughtful of others 
and eager to aid. No one, I am sure, will ever know all the kindly acts 
that he quietly and silently performed. He was a natural gentleman. He 
affected no mannerisms. He was himself and his own worst critic. Like 
any real man he had a temper, but when he thought he had unjustly over- 
expressed his anger, he was bothered and sorrowful. If he believed he 
was right he was stern and uncompromising. If he made a mistake he 
was unhappy until he could rectify it. 

For almost fourteen years we walked to and from luncheon. The 
first seven together and the later years with the cheery companionship 
of Judge Smith and Judge Porter. I shall not forget the gentleness of 
his sympathy, or the wisdom of his counsel. Around the table when 
the Judges gathered to discuss questions of procedure or policy in trial 
work, he had a fine deference for the opinions of his associates. It was 
a courteous effort to understand the point of view of the other man and 
to adjust his ideas to the persuasions of their arguments, if convincing. 
His friendship, once given, was irrevocable. Those whom he trusted, he 
trusted utterly. Nor was his friendship ever distant or tinged with self- 
interest or selfishness. It was warm and living and affectionate. 











ek ee 
— oo ~. re 





SAY REMMNRMRNRE Fon OE FOTO 
peer ae se 


PD EPP oF grow 











e +L a 
: eae 


= -> 
PEI tarcaeeniae = ee . SRT OT 





ts totais 
Se aS 


are me 


Sse 


2 tei eA he 
ae 


we pene ene Pay ty ir at 
= ge mn tee re _ 


te eS aS 


id 











292 THE NEW JERSEY LAW JOURNAL 
To the Circuit Court Judges of this State his loss is irreparable. As 
the Dean of that Court, it was his constant effort to keep the different 
Judges on terms of intimacy, which was not very difficult, and to arrange 
for a frequent exchange of ideas, that the practice in the various Circuits, 
so far as they were controlled by rules, should be somewhat the same. He 
sought to make the trial of cases easier for the lawyers, to study their 
convenience and heed their necessities. That this was appreciated was 
and is evident by his great popularity with the Bar and its affection for 
him and for his memory. 

He wrote decisions only when he wished to point the way to the 
litigants or to set forth his understanding of a doubtful point of law. 
That these pronouncements were frequently adopted as the opinion of 
the Appellate Court indicated the accuracy of his logic. 

At the services conducted in Somerville, Dr. Evans well said that 
Judge Dungan was great in his retention of greatness. His success was 
due, I believe, not to his ambition, for he was only modestly ambitious, 
but to his keeping faith with his work and his friends. When he under- 
took a thing he finished it, and it was well done. 

He has gone into the sunset, crossed that threshold to the Land of 
Silence, which is but a split second from us, but of which we know not. 
He has set a high standard as a Christian, a citizen and a patriot. A 
great trial Judge and a gentleman has passed. 

Mr. STEwart :—Judge Flannagan, will you speak for the Common 
Pleas Judges? 

Jupce DaLLtas FLANNAGAN :—After what has been said here by 
friends of Judge Dungan it is, of course, at the risk of repetition that I 
arise to say my little say. Nevertheless, we all know that testimony of a 
cumulative character has its value. 

When I was fortunate enough to become associated with Judge 
Dungan in the administration of justice in this Court House, he was ripe 
in experience, not only in the civil branch of the law, but in the criminal 
as well, and full of kindness and good will. Having no judicial ex- 
perience myself, he stood as a tower of strength before my eyes. Soon 
I learned to admire, I learned to respect, I learned to love him. No matter 
at what personal inconvenience, he was not only always ready, but eager 
to help with his great learning, experience and above all, sound judgment. 

Judge Dungan was always striving to make the administration of 
justice better and the world a better place, not only for his friends, but 
for everybody, and he was prodigal of his time, strength and endeavor 
to those ends. 

He was uniform, universal and untiring in his courtesy and patience, 
and tolerant of the views of others who differed with him. He was 
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scrupulously prompt in his engagements and conscientious in rendering 
the service he considered due. He was true to the highest ethics becoming 
a Judge. Balanced in his judicial conduct, not too lenient, not too severe, 
not too exacting and with a human touch in all things; yet with a certain 
ruggedness which conveyed the knowledge that his kindness, patience and 
courtesy were not to be abused. 

To all of these things all of us are competent witness; what more 
can be asked? 

Such an example, of one who has gone beyond, can but stimulate us, 
who remain behind, to better thoughts, better desires, better deeds. It 
is not given to us to look beyond the grave, but we do know one thing 
of ourselves, without the aid of Holy Writ, that thought is immortal. 
So long as his thoughts, as expressed in his words and deeds, inspire 
us to better things, we prove that he still lives; and thus of him, we 
can reverently say, “Lead on Kindly Light.” 

I am reminded of the lines of Alexander Pope when he said: 


“A pleasing mien; a firm yet cautious mind; of: 


Sincere though prudent; constant, yet resigned ; 
Honour unchanged, a Principle profest, 

Fix’d to one side, but moderate to the rest; 

An honest Courtier, yet a Patriot too; 

Fill’d with the Sense of Age, the Fire of Youth, 
A scorn of wrangling, yet a zeal for Truth; 

A Gen’rous Faith, from superstition free; 

A love of Peace, and hate of Tyranny.” 


Such, this man was. 

Mr. Stewart :—ls there anyone else who desires to speak at this 
time? If not, I will read a letter from Chancellor Walker directed to 
Mr. Kristeller, as the Secretary of the Association. 


“September 9, 1932. 
“My dear Mr. Kristeller: 

“Today I received your letter inviting me to the special meeting of 
the Association on September 19th instant, concerning the death of the 
late Judge Nelson Y. Dungan of the New Jersey Circuit Court. 

“While I will be unable to attend, which I regret, nevertheless I feel 
on this occasion a deep sorrow in the loss of the distinguished Judge, for 
he was distinguished, and New Jersey is a decided loser by the discon- 
tinuance through his death of his services upon the Bench. 

“I knew Judge Dungan many years, and I knew him for worth 
and ability; and the bright promise that he gave in youth was certainly 
fulfilled to the limit in his after performance at the Bar and on the 
Bench. I can only add that I, as one of the citizens and lawyers of this 
State, am left with a sense of affliction at the death of Judge Dungan. 

“Very truly yours, 
“E. R. WALKER.” 

The meeting was then adjourned. 
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Concerning Judge Edward A. Armstrong 
At the opening of the Camden County Courts on September 13th, 
the following minute concerning the late Judge Armstrong, resident in 
recent years at Princeton, was presented by a Committee of the Camden 
County Bar Association, he being a former lawyer and Judge at Camden: 


“Edward Ambler Armstrong, the subject of this Minute, was born 
at Woodstown in Salem County, December 28th; 1858. He obtained a 
public High School education such as was afforded by his native town. 
At the beginning of 1876 he commenced his clerkship as a law student 
at Camden in the office of the late Benjamin Davis Shreve. He was 
admitted to the practice of the law, February Term, 1880, and was called 
to the Bar as counsellor, February Term, 1885. In due time he became 
Supreme Court Commissioner and Special Master in Chancery. He was 
a member of our House of Assembly from this County in 1885 and 
1886, and was elected Speaker in 1885 at the age of 27, being the youngest 
legislator ever selected for the position of Speaker of the Lower House. 
He was reélected to the same position of Speaker in 1886. From 1888 
to 1893 he was Judge of the Camden City District Court. From 1897 
to 1902 he sat a Judge of these Courts. He also served a term on the 
State Tax Board from 1906 to Ig09. 

“He continued the practice of the law at Camden without inter- 
mission, specializing in Corporation Law, particularly in the development 
of some then recently accepted principles of the law of public utilities. 
He was associated as Counsel with the Camden Horse Railroad Company, 
the Camden & Suburban Railway Company and the Camden Gaslight 
Company. In 1888 he became President of the Camden Lighting and 
Heating Co. He was once President of the National Electric Light Com- 
pany. When the Camden & Suburban Company was taken over by the 
Public Service Corporation, he became local Counsel of the Public Service 
Corporation, and in 1911 he was advanced to the position of its Associate 
General Counsel, when he located at the General Office of that Corpora- 
tion at Newark. He retired from that office and from practice generally 
in December, 1928. 

“He lived in Camden until about 1911, when he moved his home to 
his summer residence, ‘The Farm,’ on Lawrenceville Road, near Princeton, 
in Mercer County, where he died May Ist, 1932. 

“He was married, June 15th, 1881, to Millie M. Fortiner, who bore 
him one son, Wynn Armstrong, Esq., now a member of this Bar, and 
he is United States Commissioner in this District. The first Mrs. Arm- 
strong died March 23rd, 1883. In 1907 Judge Armstrong married Carrie 
W. Morgan, a daughter of the late Randal E. Morgan, former Sheriff 
of Camden County, and a sister of the late J. Willard Morgan, former 
State Comptroller. Mrs. Armstrong survives him. 

“In 1907 Judge Armstrong became a useful and prominent member 
of the American Bar Association. For many years he was a member of 
the General Council of that Association, and for four years, the allotted 
period, he was its Chairman. He was also a member of the New Jersey 
Bar Association and of the Camden County Bar Association. 
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“Judge Armstrong became a member of the New Jersey Historical 
Society on February 5th, 1912, and a member of its Board of Trustees 
October 26th, 1927. In recent years, being interested historically, he 
adopted as an avocation the gathering together of Historical Documents, 
among them a large number (over 160, it is said) of letters written by 
General Washington. He exhibited some of this collection at various 
times before the New Jersey Historical Society meetings in different 
counties. The latest exhibit was in Newark Museum’s Bicentennial Wash- 
ington Exhibition, and in that of the New Jersey Historical Society, and 
in that of the Camden Historical Society. 

“On August 20th, 1886, he joined the New Jersey National Guard 
and was named Captain and Judge Advocate of the Sixth New Jersey 
Regiment. On May 23rd, 1893, he was advanced to the rank of Major 
and continued as Judge Advocate of the Sixth Regiment and Second 
Brigade of New Jersey’s National Guard. His immediate Commander 
was the late General William J. Sewell, afterwards United States Senator. 
Armstrong resigned from the National Guard service June 28th, 1902. 

“In politics he was a Republican and in early life always active in 
political campaigns of his party. In religion he was a Baptist and strongly 
committed to the religion of his adoption. He did not permit his business, 
professional or other engrossments, to divert him from that commitment. 
He had continued his membership in the First Baptist Church of Camden, 
Fourth Street below Market, where the Rev. Dr. Elwood A. Harrar 
conducted the funeral service. 

“He was also a member of many civic, professional and fraternal 
organizations, including the Union League of Philadelphia, the Republi- 
can Club of New York, Manhattan Club, Lotus Club, Army and Navy 
Club of New York, Nassau Club of Princeton, and the Princeton Battle- 
field Association, of which he was President. Bucknell University be- 
stowed upon him the degree of Master of Arts. His association with 
men of prominence, education and culture was large in range and extent. 

“Judge Armstrong’s successful career at the Bar and in life, beginning 
as he did his professional studies as a poor boy without the training of 
college or law school, stands out as a striking example to the younger 
members of the Bar. The standing he accomplished in his profession, 
from assiduity, power and competent attention to it, was that of a re- 
spectable lawyer. 

“Tn life, in accord with his duty as man and citizen and with true 
Americanism, he directed power to the acquisition of financial independ- 
ence. This is a first and necessary requisite for him, who, in addition to 
rejoicing in the manhood of economics, self-dependence and professional 
success, would give himself to friendship and life. This was true of 
Armstrong. Your Committee quotes by permission from Dr. Harrar’s 
funeral sermon, viz. : 

“He had a genius for friendship; this fine art of being friendly 
made for him innumerable friends; friendship of this sort, growing out 
of friendliness, endures though the physical expression fades out. The 
essence of friendship is its entireness, a total magnanimity and trust, for 
time and for eternity.’ 
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“The subject of our minute made an achievement in the solution of 
the problem of life. 
“HERBERT A. DRAKE, 
Wm. S. CaAssELMAN, 
LEwIs STARR, 
RayMoND R. DONGEs, 
GeorcE M. Bryson.” 





IN RE ERIE RAILROAD CO. 


(Board of Public Utility Commissioners, August 30, 1932) 
Railroad—Street Crossing Elimination—Specific Performance 


In the matter of the separation of the grades of Park and Union 
avenues on the line of the Erie Railroad in Rutherford and East Ruther- 
ford, New Jersey. 

Mr. G. R. James for Erie Railroad Company. 

Mr. Harry L. Towe and Mr. W. G. Ihnen for Rutherford. 

Mr. Ralph W. Chandless, Mr. Dominick Fondo and Mayor Karl A. 
Zimmerman for East Rutherford. 

Mr. A. J. Bittig for New Jersey Bell Telephone Company. 

Mr. Otto J. Strasser appeared in his own behalf. 


THE BOARD: This proceeding has a complicated history, reaching 
back to the year 1913 when this Board, of its own motion, initiated the 
proceeding under the Fielder Grade Crossing Elimination Act. 

The record of the proceeding is set out in detail in a memorandum 
filed by this Board under date of May 27th, 1930. The memorandum 
shows, among other things, that the proceeding terminated temporarily 
in an agreement and plan adopted by the two boroughs and the Railroad 
Company in December, 1916. This agreement and plan did not provide 
for eliminating the grade crossing. They provided for an intertrack 
platform and pedestrian subway in connection with the station which 
would increase safety and efficiency. The platform and subway were 
designed to form an appropriate part of any scheme which might be 
adopted for the separation of the grades of the highway and railroads. 
What was contemplated by the agreement and plan was improvement in 
adequacy and safety of the station and stational facilities. 

In a Report dated February 27, 1917, the Board, as requested by both 
boroughs and by the Railroad Company, gave its assent to the agreement 
and the changes and alterations proposed in lieu of the separation of grades 
contemplated by the Board’s proceeding “in order to determine whether 
the danger will not be so reduced as to render further changes unneces- 
sary.” The Board recognized that neither the agreement nor the Board’s 
assent to carrying the same into effect came within the scope of the pro- 
ceeding under the Fielder Act. The Board in this memorandum set forth 
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that in view of the difficulties encountered in adopting a reasonably satis- 
factory plan, and the opposition of the officials of both Rutherford and 
East Rutherford, as, well as many of the residents and property owners 
of both boroughs, and of the great expense involved in eliminating the 
crossing, “it was of opinion that it should codperate with the parties in 
interest in their efforts to remove the hazard at the crossing and station 
by some other means,” and therefore gave its assent to the agreement as 
above stated. In so doing the Board, however, expressly retained juris- 
diction of the subject matter and continued the proceeding without day. 

Then came the World War, during which all proceedings under the 
Fielder Act were suspended. 

In 1923 work under the agreement reached as aforesaid between 
the boroughs and the Railroad Company not having been begun, although 
the agreement provided that the Company would ‘commence operation 
on its part of the work on or before July 1, 1917,” both boroughs notified 
the Board that they desired again to be heard in this proceeding. 

Hearings were accordingly called and held during 1923 and con- 
tinued to February 21, 1924. Though many plans for the complete 
elimination of the crossing were considered, no agreement was reached 
as between the boroughs, the Railroad Company and the Board. It 
developed, however, that the omission of the easterly pedestrian subway 
provided for by the agreement and plans of December, 1916, was de- 
sirable. The Board, under date of March 11, 1924, in accordance with 
the desire of the parties in interest, by order approved the agreement, 
together with the plans attached thereto, excepting the construction of 
the easterly pedestrian subway, and set May 1, 1924, for beginning and 
November 1, 1924, for completing the work. This action was likewise 
not within the scope of the proceeding under the Fielder Act. It was 
taken in the hope of effecting the interest and expediting the performance 
of the agreement reached by both boroughs and the Company in December, 
1916, modified by the omission of the requirement of the easterly pedes- 
trian crossing. 

On April 24, 1924, a conference was held to discuss such changes 
in the then existing order of the Board as might appear necessary and 
desirable, and what, if any, plans should be considered for the elimina- 
tion of said crossing, and whether a pedestrian subway located east of 
the existing station should be built at that time to form a part of a com- 
plete scheme for elimination, a rearrangement of tracks, and any other 
matters which might be embraced in a complete solution of the problem, 
and the time for putting such changes into effect. After full discussion, 
a plan having been prepared by the Board showing such possibilities, the 
Board suggested for consideration and agreement of the parties a pro- 
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gram to include the construction of an island platform and the pedestrian 
underpass as provided for in the then existing order, but, in addition 
thereto, the construction of an easterly undercrossing for pedestrians and 
vehicles and the closing of Park Avenue to all traffic. The additional land 
required for the right-of-way and platform construction to be taken on 
the East Rutherford side. The time for constructing the vehicular tunnel 
was set at four years; the work required to be done under the existing 
order to be proceeded with forthwith. In addition to a strip of land to 
be donated by East Rutherford the two boroughs were to contribute fifty 
per cent of the cost of construction and property damages, but not exceed- 
ing two hundred and fifty thousand dollars, exclusive of the expense 
incident to compliance with the existing order, in the ratio of three-fifths 
to Rutherford and two-fifths to East Rutherford. These suggestions 
were incorporated in a Memorandum by the Board dated June Io, 1924, 
which memorandum concluded: ‘Upon the parties in interest signifying 
their assent, the order heretofore made will be opened and a new order 
made in accordance herewith.” 

The parties in interest failed to signify their assent. 

Thereafter, on January 14, 1930, Otto J. Strasser, a citizen and tax- 
payer of East Rutherford, filed a petition praying for an order, after 
hearing, requiring the prompt commencement and final completion of all 
work and proceedings provided for in and by the agreement of December, 
1916. Hearings were held on this petition. They were begun February 
19, 1930, and ended April 3, 1930. During these hearings the Railroad 
Company repeatedly reaffirmed its willingness to comply with the terms 
of the agreement and presented a substitute plan known as the “R. C. C.” 
plan revised, embodying the features in the agreement plan, but, in addi- 
tion thereto, providing for closing the Park Avenue crossing, and widen- 
ing the existing undercrossing at Hackensack Road east of the station. 
Agreement upon the R. C. C. plan revised was not reached. 

The Board then filed its Memorandum, dated May 27th, 1930, before 
referred to, which memorandum concluded :—“The Fielder Act is limited 
to grade crossing elimination; hence plans which do not include such 
elimination cannot be construed as coming under that Act. The parties 
in interest entered into an agreement in 1916 for a rearrangement of 
stational facilities which would improve conditions at the crossing. The 
agreement in the Board’s opinion should be carried out. The Board, 
however, is without jurisdiction to make an order to this effect in a pro- 
ceeding brought under the Fielder Act, as it does not contemplate the 
elimination of the grade crossing. It provides rather for improved sta- 
tional facilities which effect improved conditions at the grade crossing. 
Unless the interested parties file with the Board a stipulation to carry 
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out the terms of said agreement within ninety days from the date hereof, 
the Board will be left with these alternatives: 

1. Complete the original proceedings and decide to close the cross- 
ing entirely, which is not the desire of any of the interested parties, or— 

2. Dismiss the proceedings and institute proceedings for improved 
stational facilities. 

The Board was left with these alternatives because: the proceeding 
initiated by it was under the Fielder Act. The order contemplated by 
that Act was one eliminating a crossing at grade. Such an order was not 
desired, but was vigorously objected to by the parties in interest. The 
agreement reached by the two boroughs and the Railroad Company did 
not provide for eliminating the crossing. 

The Board was without power to order that the parties to the agree- 
ment specifically perform that which they had thereby undertaken to do. 
The Board’s authority is wholly statutory. The statute does not confer 
upon the Board authority to require the specific performance of contracts 
entered into between municipalities and a Railroad Company, either by the 
municipalities or Company. Jurisdiction to require such performance is 
vested solely in the Courts. 

The jurisdiction of the Board to require the provision and maintenance 
of safe, adequate and proper stations and station facilities can only be 
exerted in a proceeding directed to that purpose, and only after hearing 
upon notice of the initiation of such proceeding. No such proceeding had 
been initiated because the matter of station and station facilities was the 
subject of negotiation between the boroughs and the Company, which 
negotiations terminated in the agreement of December, 1916, and because 
it was desired to keep in effect and retain jurisdiction in the grade crossing 
elimination proceeding begun under the Fielder Act. 

On August 1, 1930, the Board addressed identical letters to the 
Mayors of Rutherford and East Rutherford directing attention to the 
impending expiration of the time limit of ninety days, namely, August 
25, 1930, set in its memorandum of May 27, 1930, for filing the stipulation 
therein referred to. A stipulation purporting to comply with the Board’s 
requirement was filed by the two boroughs. The Railroad Company ob- 
jected to the provisions thereof and refused to join therein. 

Negotiations between the Boroughs and the Railroad Company were 
renewed after the Board’s aforesaid communications. 

On January 15, 1931, in a joint communication the Mayors of the 
boroughs and the Company by its Chief Engineer, advised the Board that 
the boroughs and the Company were prepared to carry out and fulfill 
the terms of the agreement of December 18, 1916, with certain modifica- 
tions, upon which modifications the parties were agreed and that the Rail- 
road Company would at once proceed with the preparation of detailed 
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plans which would “be submitted to the two boroughs for their approval.” 
This communication informed the Board that the modifications would 
involve “the purchase of additional privately-owned property, which the 
Railroad Company undertakes to acquire at its own expense, and the con- 
veyance to the Railroad Company by the Borough of East Rutherford 
of part of the public street adjacent to the easterly right of way line 
of the railroad and north of Park Avenue at no cost to the Railroad 
Company.” 

In an effort to bring the proceeding originally initiated by it for 
the negotiations between the parties to a final conclusion, the Board set 
the proceeding down for further hearing on October 26, 1931, and gave 
notice by mailing and advertising under the grade crossing elimination Act. 

At that time the Company appeared and presented a plan entitled 
“Erie Railroad, New York Division, main line and Bergen County Rail- 
road, revision of Park Avenue Grade Crossing, Station Platform and 
Tracks and proposed pedestrian subways, Rutherford-East Rutherford, 
New Jersey, dated March 23d, 1931, revised to May 13, 1931, File R-698,” 
and introduced testimony that the changes thereby effected in the “original 
agreement plan” were all, with the possible exception of the inner track 
fence and the omission of a middle gate at the crossing, “in accordance 
with the modified agreement with the Boroughs,” of which the Board 
had been notified in the joint letter to it under date of January 15, 1931, 
above referred to. 

‘ In connection with this plan counsel for the Company said: “If the 
boroughs will tell us right now that this plan is acceptable to them I do 
not see any reason why work could not proceed.” 

Allen W. Knowles, appearing as a witness for the Company, asked 
by Commissioner Autenrieth, “What assurance do you have to have 
from the municipalities before you start work?” answered, “All we will 
need is that assurance that this plan which is subsequent to this supple- 
mental agreement is in accordance with the agreement and they accept 
the plan.” 

In order to afford the boroughs opportunity to consider and take 
formal action in approval adjournment was taken to November 23, 1931. 

On November 2, 1931, the borough of Rutherford adopted a formal 
resolution in acceptance and approval of the plan. 

On November 10, 1931, the Borough of East Rutherford adopted 
a formal resolution in acceptance and approval of the plan. 

Under date of November 19, 1931, George S. Fanning, Chief Engi- 
neer of the Company, advised the Board that the Company had received 
copies of these resolutions and that the “Resolution passed by the Borough 
of Rutherford is satisfactory, but the one passed by the Borough of East 
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Rutherford is not satisfactory, because of the width of the land mentioned 
in the resolution to be conveyed by the Borough to the Railroad Company 
along Railroad Avenue is incorrect.” 

On December 7, 1931, the Borough of East Rutherford adopted a 
further formal resolution in acceptance and approval of the plan cor- 
rected in the particular pointed out in Mr. Fanning’s letter to this Board. 

At a hearing on November 23, 1931, counsel for the Company asked : 
“Any question about this coming under the Davis Act? the Act adopted 
subsequent to the Fielder Act and providing for State contribution of 
50 per cent of the cost of grade crossing elimination. Can we get State 
finances on it? We would like to do it if we could. We are in a pretty 
tough spot financially right now.” 

Commissioner Autenrieth answered: “If you want elimination it will 
come under it. This is not the elimination of a grade crossing.” 

Counsel said: “All we do is eliminate the pedestrian traffic.” 

Commissioner Alutenrieth: “You restrict the use of it and I do not 
think that it is contemplated under the Davis Act as elimination. Elimina- 
tion means the absolute removal of the crossing at grade.” 

Counsel said: “I do not advocate it or allege we can; but it would 
be very nice if we could do it.” 

After complete agreement had been reached between the boroughs 
and the Companies, the final step having been taken through the adoption 
by the boroughs of the accepting and approving resolutions as aforesaid, 
and at a hearing on December 11, 1931, the Company appeared through 
other counsel, and objected to the jurisdiction of the Board to do any- 
thing other than enter an order for eliminating the crossing at grade in 
this proceeding, an order which the Company and the boroughs had 
throughout the proceeding objected to, and which they had sought by 
agreement to make unnecessary, and further objected to any exercise of 
jurisdiction by the Board with reference to the agreement of 1916, or the 
later agreement actually reached, asserting that jurisdiction to enforce such 
agreement rested solely with the Courts. 

No matter what view the Board may entertain as to the fairness of 
the attitude so taken by the Company and the abrupt change in the posi- 
tion theretofore assumed by it, the Board is compelled, as it has previously 
said, again to say that this proceeding began as a grade crossing elimina- 
tion proceeding, and that throughout it has been formally continued as 
such ; that the Board cannot make an; effective order in it other than an 
order for the elimination of the crossing, an order which it is the desire of 
the boroughs be not made and which the Company in fact does not desire 

made, even though the State contribute to the cost thereof. 

The proceeding cannot be treated as a proceeding with reference to 
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the adequacy and safety of station and stational facilities, for notice of 
such proceeding was not given; the notice that was given was specifically 
of a proceeding under the Grade Crossing Elimination Act. 

Nor, as we have before indicated, has the Board jurisdiction to en- 
force the agreement or agreements entered into between the municipalities 
and the Company. It may be that the municipalities are entitled through 
judicial action to the specific performance of such agreement or agreements. 

If so, the remedy is to be sought in the Courts. The taking of the 
necessary steps rests with the boroughs. 

The only course open to the Board is to initiate a specific proceeding 
to determine whether adequate and safe station and stational facilities 
are provided and, after hearing upon notice, to order according to its 
findings of fact. 

An order will therefore be formulated initiating such a proceeding. 





IN RE STATE HIGHWAY COMMISSION 


(Board of Public Utility Commissioners, September 16, 1932) 
State Highway—Undergrade Railroad Crossing 


In the matter of the application of the State Highway Commission, 
acting for and in the name of the State of New Jersey, for an order 


relative to the construction of an undergrade crossing on the Newfield 
Branch of the Pennsylvania Railroad west of Pleasantville, Egg Harbor 
township, Atlantic county. 

Mr. B. S. Van Tine for State Highway Commission. 

Mr. Harry R. Coulomb for Pennsylvania Railroad Company. 


THE BOARD: The State Highway Commission, acting for and 
in the name of the State of New Jersey, by petition in writing dated 
October 16, 1931, petitions the Board to determine a matter in dispute 
affecting the construction of an undergrade crossing on State Highway 
Route No. 48 west of Pleasantville on the Newfield Branch of the Penn- 
sylvania Railroad, in accordance with Chapter 88, Laws of 1929. 

Hearing in this matter was held by the Board December 2, 1931, 
and testimony and maps presented by representatives of the State High- 
way Commission and the Railroad Company. 

By Act of March 30, 1927, Chapter 319, the Legislature approved 
the establishing of a State Highway system, describing the respective 
routes, etc., among which is State Highway Route No. 48, “Commencing 
at the ferry in Penns Grove to Atlantic City by way of Woodstown, 
Elmer, Malaga, Mays Landing, Pleasantville and Atlantic City.” The 
proposed State Highway Route is to be relocated from its existing loca- 
tion north of the right-of-way of the railroad to a location immediately 
south of the railroad and parallel therewith, from a point in Pleasantville 
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westerly to the proposed undergrade crossing of the railroad, thence in 
a northwesterly direction to the existing intersection of Harding High- 
way and highways leading to the White Horse Pike and Mays Landing. 

At the hearing it developed that train movement on the Newfield 
Branch has been materially reduced and it was contended by the Railroad 
Company that, owing to the reduction in train service and speed of trains, 
the large outlay representing the cost of constructing an undergrade 
crossing is not justified ; also that such expenditure could be utilized more 
advantageously and beneficially at some other crossing in the class first 
to be eliminated under the classification of succession of eliminations as 
determined by the Board. As operating conditions on the railroad have 
changed since the filing of the petition, and the amount involved in the 
construction of the underpass is considerable, also as the physical condi- 
tions at the crossing are such as to reasonably sanction a crossing at grade 
as a substitute for the undergrade crossing, and such manner of crossing 
is satisfactory to the State Highway Commission, it would appear under 
the circumstances that consideration should be given to the approval of 
a crossing at grade. The representatives of the Railroad Company are in 
accord with such method, provided the existing crossing at Tilton Road 
east of the proposed crossing is vacated and closed, there appearing no 
necessity for two crossings in the vicinity with the dangers incident to 
crossings at grade. 

Act approved April 15, 1929, Chapter 88, paragraph 8, provides: 

“On petition of the State Highway Commission, of the Railroad 
Company affected, or of any party in interest, the Board of Public Utility 
Commissioners shall have the power to close any railroad crossing of 
any county or municipal highway when said Board shall determine that 
the public safety so requires and that by reason of said highway con- 
struction or improvement such crossing is no longer necessary.” 

The first crossing east of the proposed undergrade crossing is known 
as Tilton Road, crossing the right-of-way of the railroad diagonally at 
grade approximately 1,000 feet east thereof, said highway running from 
Northfield section crossing Fire Road, relocated State Highway and 
through the intersection of the highways on the northerly side of the rail- 
road right-of-way. Approximately 2,300 feet east of Tilton Road is a 
crossing at Fire Road approximately diagonally at grade and running in 
a southwesterly and northeasterly direction intersecting Tilton Road, the 
relocated State Highway and Harding Highway. 

The Board’s power relative to the elimination of grade crossings 
and the closing of existing grade crossings, is found in the Act of 1913. 
known as the “Fielder Act,” Section 1 thereof being as follows: 


“To alter such crossing according to plans to be approved by said 
Board by substituting therefor a crossing not at the grade of such public 
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highway, either by carrying such public highway under or over said 
railroad, or by reconstructing such railroad under or over such public 
highway, or by vacating, relocating, or changing the lines, width, direction 
or location of such highway and the opening of a new highway in the 
place of the one ordered vacated.” 

The statute divides the methods of grade crossing elimination in 
three parts; (1) by carrying the highway over or under; (2) by con- 
structing the railroad over or under, and (3) by relocating the grade 
crossing, or substituting another grade crossing in the place thereof. The 
first two methods entirely eliminate crossings at grade and the third is 
a substitution of one grade crossing for another. 

As the Board’s power to establish crossings at grade and close existing 
crossings in the same general locality is established in law, the proposal 
of a grade crossing could be reasonably considered a proper solution of 
the manner of crossing the railroad right-of-way in view of the physical 
conditions at the proposed location. The site of the crossing being rea- 
sonably close to Tilton Road, it is necessary to consider if highway 
traffic crossing the right-of-way of the railroad would be impeded and 
inconvenience result to the public by the closing of Tilton Road. From 
a study of the plan of Route No. 48 and intersecting highways, as sub- 
mitted, with Tilton Road grade crossing vacated, travel from the southerly 
side on Tilton Road to reach Harding Highway could use the intersection 
at Tilton Road to Fire Road crossing the relocated State Highway and 
the railroad, or continue on Tilton Road through said intersection to the 
State Highway, thence west thereon and northerly to the proposed cross- 
ing to Harding Highway. From the northerly side traffic could cross 
the railroad on the State Highway, thence easterly along a portion of the 
latter to the intersection of Tilton Road, or from Harding Highway, on 
Fire Road, to Tilton Road. Such use of the highways would appear to 
make it unnecessary to retain the existing crossing at Tilton Road. 

The policy of the Board, in view of the statutory requirements rela- 
tive to the elimination of crossings, is not to permit additional crossings 
at grade without consideration being given to the closing of a crossing in 
the vicinity of the crossing required to be established. The situation, 
therefore, resolves itself into one of permitting the State Highway Com- 
mission to carry out the mandate of the Legislature with the least possible 
cost and the closing of a grade crossing, which, apparently, could be done 
without substantial inconvenience to travel. The proposed State Route 
will be standard width and concrete improved, while Tilton Road is a 
gravel county highway and not of such character as the proposed high- 
way for the accommodation of traffic. 

In view of the proposed major highway construction in the vicinity 
of Tilton Road, it is the opinion of the Board that the plan of crossing 
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at grade of State Highway Route No. 48, should be adopted, as it involves 
the least expense to the State; that such crossing will be of public benefit 
and will adequately and conveniently serve the traffic requirements in the 
vicinity; that the necessity for two contiguous grade crossings is not 
apparent ; and that the existing grade crossing at Tilton Road, under the 
circumstances, could be reasonably considered unnecessary for the con- 
venience of public travel and should be vacated and closed upon the com- 
pletion of the proposed crossing of the railroad right-of-way. 

The Board, therefore, finds and determines that permission be granted 
for the construction of State Highway Route No. 48 across the right- 
of-way of the Pennsylvania Railroad at grade west of Pleasantville, Egg 
Harbor Township, Atlantic County, as shown on plan submitted by the 
State Highway Commission, and that the existing grade crossing at Tilton 
Road, approximately 1,000 feet east thereof, shall be vacated and closed 
upon the opening to traffic of State Highway Route No. 48, across the 
railroad right-of-way, and order will accordingly issue. 





IN RE NEW YORK & LONG BRANCH RAILROAD CO. 





(Board of Public Utility Commissioners, September 21, 1932) 
Railroad—Underpass—Complaint as to Lights 

In the matter of complaint of Mortimer A. Cohen with respect to 
improper lighting in underpass of the tracks of the New York & Long 
Branch Railroad Company at South Lincoln avenue, Elberon (Long 
Branch), New Jersey. 

Mr. Thomas P. McKenna for the City of Long Branch, N. J. 

Mr. William A. Barkalow for the New York & Long Branch Rail- 
road Company. 


THE BOARD: On February eighteenth, 1931, the Board of Public 
Utility Commissioners issued an order directing that the New York & 
Long Branch Railroad Company alter a certain crossing of the Railroad 
Company at grade in the City of Long Branch known as Lincoln avenue 
(North Lincoln avenue) in accordance with a plan attached to said order, 
which alteration was ordered to be completed on or before the first day 
of November, 1931. The order was modified on January 18, 1932, extend- 
ing the time for completion of the work to the first day of May, 1932. 
The work was completed in December, 1931, and the new highway opened 
to traffic. 

On March sth, 1932, a complaint was received from Mortimer A. 
Cohen, an Inspector of the Motor Vehicle Department, which stated that 
a very dangerous condition existed at the underpass, which should be 
corrected by placing warning signs and lights there for the protection of 
the public. The attention of the Railroad Company was called to the com- 
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plaint, and it replied that, as the work had been done as required by the 
Board of Public Utility Commissioners, any lights needed should be con- 
structed and maintained by the City of Long Branch. The Railroad 
Company’s reply was referred to the City of Long Branch and the matter 
set down for hearing. The complainant, Mortimer A. Cohen, did not 
appear at the hearing, but the City of Long Branch was represented. As 
the City of Long Branch was prepared to press the complaint, the hearing 
went forward under that status. The City and the Railroad each felt 
that it had no responsibility in the matter, but the City offered to codperate 
with the Railroad in the elimination of any dangerous condition. The Rail- 
road contended that if the City would install street lights at or near the en- 
trances of the vehicular underpass, which should in any case be there 
for lighting of the streets, there would be sufficient light to obviate any 
danger in the underpass. The City, which had already installed reflectors 
on the center column at each end and erected a slow sign about fifty feet 
north of South Lincoln avenue, felt that there should be additional light- 
ing for the proper protection of both the vehicles using the underpass and 
the pedestrians who might be passing through at night. The City further 
stated that the contractor for the Railroad Company had, in the construc- 
tion of the underpass, ripped up the lighting cable that had been placed 
by the City of Long Branch for the lighting of the old underpass, so that 
it would be necessary to have new cable laid before even street lights 
could be installed, and that it was its belief that the Railroad Company is 
responsible for that damage and should remedy it. 

Subsequent to the hearing, the Railroad Company conferred with 
the newly-elected officials of the City of Long Branch and came to an 
amicable agreement which provided that the Railroad Company would 
pay to the City of Long Branch the amount of $480, which was estimated 
to be the cost of installing parkway cable and two lighting standards and 
foundations, in consideration of which sum the City of Long Branch will 
install an adequate lighting system, the cost of which is estimated to be 
in excess of that amount. 

In view of the agreement reached between the City of Long Branch 
and the New York and Long Branch Railroad Company, and also of the 
fact that the original complainant, Mortimer A. Cohen, did not at any 
time appear to press his complaint, no further action appears to be neces- 
sary in this matter and the case is hereby dismissed. 
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(Board of Public Utility Commissioners, Oct. 4, 1932) 


In the matter of the application of the New Jersey & New York 
Railroad Company for an order to close grade crossing at Veldran 
avenue, across the Railroad right-of-way in the Borough of Oradell, 
Bergen county. 

Mr. Grover R. James for Petitioner. 

Mr. Leroy Vanderburg for Borough of Oradell. 

Mr. Horace F. Banta for Oradell Flour, Feed & Grain Com- 
pany and Kinderkamack Coal Company. 


THE BOARD: The New Jersey & New York Railroad Com- 
pany petitions the Board for an order to vacate and close the grade 
crossing at Veldran Avenue across the tracks and right-of-way of 
the New Jersey & New York Railroad in the Borough of Oradell, 
Bergen county. At the hearing in this matter, Newark, January 
27th, 1932, testimony and maps were pyvesented by representatives of 
the Borough and the Railroad Company. 

Veldran avenue is an improved borough highway 30 feet in 
width between curbs with 10-foot sidewalks running east and west, 
extending from Kinderkamack Road, the principal north and south 


highway through the borough, eastward to connection with Oradell: 


avenue, a distance of 600 feet, crossing a siding and two main tracks 
of the Railroad at grade 360 feet east of Kinderkamack road. Oradell 
avenue runs east and west intersecting Kinderkamack road 150 feet 
south of Veldran avenue, and at a point 400 feet east of Kinderkamack 
road crosses two main tracks of the Railroad at grade, continuing 
eastwardly over the Hackensack river on a bridge 240 feet east of 
the Railroad. Oradell avenue is improved hard surface, 40 feet in 
width between curbs, with 13-foot sidewalks. Paralleling the right- 
of-way of the Railroad on the westerly side and 25 feet from nearest 
track is a hard surface roadway 18 feet wide, extending from Oradell 
avenue to Veldran avenue, a distance of 100 feet. Between these 
highways along the Railroad is approximately the same distance. 
The roadway and the highways referred to are shown on maps sub- 
mitted by the Railroad Company and the borough. Between Veldran 
avenue and Oradell avenue the land west of the roadway to a point 
200 feet east of Kinderkamack road is park property; on the easterly 
side of the Railroad between said highways is a triangle-shaped tract 
to converging point of Veldran avenue and Oradell avenue, also used 
as park property. North of Veldran avenue on the west side of the 
Railroad is a freight house with siding track facilities, industrial 
building, and 150 feet west of the Railroad a feed and coal business 
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with entrance on Veldran avenue. West of the Railroad on Veldran 
avenue is one dwelling between the Railroad and Kinderkamack road. 
The two main tracks of the Railroad run approximately north and 
south through the borough with station on the southerly side of 
Oradell avenue. Oradell avenue crossing is protected by standard 
automatic flashing-light signals, and, as all trains stop in the vicinity 
of the station, the crossing is reasonably protected for the safety 
of traffic. Protection at Veldran avenue is standard crossing signs. 

A census of travel over crossings at Veldran avenue, January 
13th, 14th and 15th, and Oradell avenue January 16th, 17th and 18th, 
shows automobiles, pedestrians, other vehicles and train movements. 
Veldran avenue, 7:00 A. M. January 13th to 7:00 A. M. January 
14th, automobiles 527, pedestrians 23, bicycles 1, train movements 51; 
7:00 A. M., January 14th to 7:00 A. M., January 15th, automobiles 
591, pedestrians 17, bicycles and motorcycles 9, train movements 62; 
7:00 A. M., January 15th to 7:00 A. M., January 16th, automobiles 
554, pedestrians 22, other vehicles 2, bicycles 3, train movements 51. 
Oradell avenue, 7:00 A. M., January 16th to 7:00 A. M., January 
17th, automobiles 1,580, pedestrians 507, other vehicles 2, bicycles 
and motorcycles 70, train movements 40; 7:00 A. M., January 17th 
to 7:00 A. M., January 18th, automobiles 1,386, pedestrians 367, other 
vehicles 2, bicycles and motorcycles 28, train movements 26; 7:00 
A. M., January 18th to 7:00 A. M., January 19th, automobiles 1,275, 
pedestrians 599, other vehicles 5, bicycles and motorcycles 69, train 
movements 54. 

Objection to the closing of Veldran avenue grade crossing is 
principally on the ground that it permits travel from the easterly 
side of the Railroad to proceed direct on Veldran avenue to the 
intersection of Kinderkamack road and escape a traffic light at the 
latter intersection going north; also that traffic using the connecting 
roadway from Veldran avenue to Oradell avenue would encounter 
traffic moving on Oradell avenue. Traffic over Veldran avenue cross- 
ing as compared with Oradell avenue is considerably less, and such 
additional volume of traffic diverted to Oradell avenue would not 
appear to create a condition that could be considered as materially 
congesting traffic on the portion of Oradell avenue east of the road- 
way, especially as travel could use the existing connecting roadway 
between Oradell avenue and Veldran avenue. 

The authority of the Board to deal with the situation now before 
it is found in the Act of 1913 known as the “Fielder Act.” A decision 
of the New Jersey Supreme Court, West Jersey & Seashore Railroad, 
et al. v. Public Utility Commission, 152 Atl. 378, sets forth clearly 








IN RE NEW JERSEY & NEW YORK R. R. CO. 309 


that the Board has full authority to order the closing of grade 
crossings. 

In the interest of public safety the Board’s activities have been 
directed to the elimination of dangerous conditions at grade crossings, 
either by crossing elimination, installing necessary protective devices, 
or closing of crossings where this can be done without substantial 
interference with highway traffic movements. By such means the 
dangers incident to crossings at grade are minimized and the number 
of existing grade crossings reduced. 

From a study of the highway situation in the vicinity of Veldran 
avenue and Oradell avenue contiguous to the railroad it would appear 
that a convenient and adequate highway could be provided for the 
accommodation of traffic by the widening of the existing roadway 
on the westerly side of the Railroad right-of-way extending between 
said highways, to a width of at least 30 feet available for traffic, 
thus affording a connecting highway for traffic crossing the Railroad 
from the easterly side on Oradell averue to reach Veldran avenue 
and Kinderkamack road and from Veldran avenue to Oradell avenue 
and easterly across the Railroad and avoid crossing the Railroad at 
grade on Veldran avenue. With the widening of the roadway con- 
necting Veldran avenue and Oradell avenue and vacating of the cross- 
ing at Veldran avenue, neither the present facilities of the Railroad, 
nor access to the properties on Veldran avenue would be interfered 
with, the resulting change being the use of the connecting roadway 
paralleling the Railroad on the westerly side 20 feet therefrom be- 
tween Veldran avenue and Oradell avenue, a distance of approxi- 
mately 100 feet, as a substitute for the grade crossing at Veldran 
avenue. By such plan the dangers incident to the crossing at Veldran 
avenue would be eliminated. As a portion of the Railroad right-of- 
way would be required for the widening of the roadway, as herein 
stated, the Railroad Company will convey to the borough the neces- 
sary property to provide such width of roadway between Veldran 
avenue and Oradell avenue, also the rounding of the southeast corner 
of the roadway at Oradell avenue to provide a wider opening to the 
roadway on the north side of Oradell avenue. 

Considering the necessities of highway travel now crossing the 
Railroad at grade in the vicinity of Veldran avenue and Oradell 
avenue, it is the opinion of the Board, in view of the close proximity 
of these two grade crossings, that traffic would be adequately accom- 
modated by the use of one grade crossing with the widening of the 
existing roadway connecting Veldran avenue and Oradell avenue on 
the westerly side of the Railroad. Such arrangement would make 
unnecessary the maintenance of the existing crossing at Veldran 
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avenue, would reduce the crossing hazard in the locality, and would 
be in the public interest. The Board, therefore, finds and determines 
that the grade crossing at Veldran avenue shall be vacated and closed 
upon the widening of the connecting roadway as aforesaid and the 
substitution therecf for the present crossing at Veldran avenue. An 
order will accordingly issue, effective December Ist, 1932. 





ABSTRACTS OF SOME RECENT PUBLIC UTILITY DECISIONS 


In re Salem Gas Light Co.—Application for approval of the transfer 
upon its books of its entire outstanding capital stock (1) from Southern 
Cities Public Utility Company, a Delaware Corporation, to Central Public 
Service Corporation, a Maryland Corporation, and (2) the further trans- 
fer of said stock from Central Public Service Corporation to Consolidated 
Electric and Gas Company, a Delaware Corporation. Approved August 
2, 1932. 

In re Lehigh Valley R. R. Co.—Relative to crossing at grade on Park 
avenue, South Plainfield borough. Previous order modified so that work 
shall begin on or before May 1, 1933, and completed on or by November 


Ist ensuing. Decision August 30, 1932. 
Another in reference to altering a crossing at grade on Central avenue, 


Clark township, Union county. Previous order modified so that work 
shall begin on or before May Ist, 1933, and completed on or by November 
Ist ensuing. Decision August 30, 1932. 


In re Central R. R. of New Jersey—Relative to crossing at grade on 
Wilson avenue in Newark. Previous order modified so that work shall 
begin on or before May 1, 1933, and completed on or by November Ist 
ensuing. Decision August 30, 1932. 


In re Stewartsville Water Co.—Application for the issuance of 100 
shares of its capital stock with par value $10 per share, total $1,000 for 
organization purposes; and for the issuance of 1,370 shares of its capital 
stock with par value $10 per share, total $13,700, for the purpose of 
paying in part for the construction of a water supply plant and distribution 
system in the township of Greenwich, Warren county, said capital stock 
in the aggregate amount of 1470 shares to be sold for cash at its par 
value. Approved Sept. 6, 1932, with reservations. 

Another by same Company for approval of an ordinance of the 
Township Committee of the township of Greenwich, passed by the Com- 
mittee on April 1, 1932, granting consent to lay down water pipes, etc., 
in same township. Approved Sept. 6, 1932. 
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RESIGNATION OF V. C. CHURCH 


Vice-Chancellor Alonzo Church 
tendered his resignation to Chan- 
cellor Walker on Sept. 16th last, 
writing a letter which concluded: 

“T hope and trust that you con- 
tinue in the belief which you have 
expressed to me in our correspon- 
dence that I have never intentional- 
ly performed an act to bring the 
administration of justice in disre- 
spect.” 

The Chancellor accepted it on 
Sept. 24th, and said: 

“This letter is to notify you that 
your resignation is accepted, sub- 
ject to payment of salary from the 
date of your retirement—the date 





being September 15, 1932—with’ 


salary from the date of last pay- 
ment, May I, 1932, to September 
15, 1932 (the statute makes salaries 
payable on the first and fifteenth of 
each month) which will amount to 
the sum of $6,750. 

“From this, however, may be de- 
ducted the sum of $375, being 10 
per cent from July 1, 1932, under 
P. L. 1932, page 298, leaving 
due you the sum of $6,375. The 
Treasurer’s check for this amount 
will be sent you in due course. 

“In parting official company, I 
desire to state, as formerly, that I 
believe you have never intentially 
performed any act to bring the ad- 
ministration of justice into disre- 
spect; and I regret the occurrence 
which has made your resignation 
necessary.” 





NEW ESSEX COURT SYSTEM 





For the first time in the recollec- 
tion of employés in the Essex 
County Court system, trials were 
held on the opening day of the 
September Term, September 20. 
The announcement was made in 


advance by Leonce L. Picot, As- 
signment Commissioner. Up to that 
date 4,443 cases were on the list 
of cases being compiled by the of- 
fice of the County Clerk. Last year 
4,210 cases were on the calendar in 
September. 





SOME GENERAL NOTES 
Chief Justice William S. Gum- 


mere and his family have returned 
from the Hotel Somerset, Somer- 
ville, where they spent the Summer. 
They reopened their apartment at 
Newark. The jurist is enjoying ex- 
cellent health, which he attributes 
to the fact that he never takes a 
vacation. The little office used by 
the Chief Justice in Somerville was 
also shared by Judge Nelson Y. 
Dungan, whose death robbed Mr. 
Gummere of one of his closest 
friends. 

Mr. W. Schuyler Demarest, who 
was Deputy Clerk of Bergen county 
for fifty-seven years before his re- 
tirement in 1930, died on August 
31 last at his home, 50 Essex street, 
Hackensack. He is thought to have 
held office longer than any other 
county resident. A “thoroughly 
competent man.” He was 81 years 
old. Surviving are a sister, Mrs. A. 
S. Demarest, and two sons, Leslie 
and Hazen, all of Hackensack. 

In New York State in August, 
at Albany, out of 1,757 Law School 
graduates who took the June ex- 
amination for admission to the Bar 
759 passed. This means that 998 
failed to pass, or over 56 per cent 
of the whole number. 








THE NEW VICE-CHANCELLOR 





Chancellor Walker has appointed 
as the Vice-Chancellor, to succeed 
Vice-Chancellor Church, Common 
Pleas Judge Alfred A. Stein, of 
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Elizabeth, and he at once was sworn 
in and began his duties at the 
Chambers in Newark. He was born 
in 1875 and the appointment has 
been highly commended. 





OBITUARIES 


Hon. Francis J. SWAYZE 


Hon. Francis Joseph Swayze, of 
Newark, N. J., former Justice of 
the New Jersey Supreme Court, 
died at his residence, 16 Johnson 
avenue, in that city, September 25th 
last. He had been in ill health since 
1923, and an invalid for at least 
seven years, but dying of pneu- 
monia, contracted only a few days 
before his death. 

Justice Swayze was born at New- 
ton, Sussex county, N. J., May 15, 
1861, being the son of Jacob L. and 
Joanna (Hill) Swayze. He was 


prepared for college at the Newton 
Collegiate Institute, and was gradu- 


ated from Harvard University in 
1879; he then studied one year in 
the Law School of the same Uni- 
versity (1880 to 1881), and in the 
office of Martin Rosenkrans at 
Newton, and was admitted to the 
New Jersey Bar as attorney at the 
June Term, 1882, and as counsellor 
three years later. He practiced at 
Newton until 1892, when he re- 
moved permanently to Newark, 
forming a partnership with Edward 
M. Colie, the law firm being Colie 
& Swayze, later Colie, Swayze & 
Titsworth. In 1886 he entered upon 
a three-year term as Chairman of 
the Sussex County Republican Com- 
mittee. From 1889 to 1892 he was 
a member of the State Republican 
Committee, and in the latter year 
was a delegate to the Republican 
National Convention. On February 
13, 1900, he was appointed by Gov- 
ernor Voorhees Circuit Court 
Judge, succeeding Judge Francis 
Child, and on January 13, 1903, he 
was nominated by Gov. Murphy as 
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a Justice of the Supreme Court to 
succeed Justice Collins, who had 
resigned. By renominations he con- 
tinued so to act until the Fall of 
1923, when he resigned because of 
ill health. 

Justice Swayze’s first circuit in- 
cluded Union and Middlesex coun- 
ties, but subsequently he was as- 
signed to Hudson county. In the 
Courts of that county he gave con- 
sideration to some of the most im- 
portant judicial business in New 
Jersey. He presided over the in- 
vestigation of the special commis- 
sion which, it was charged, had 
managed to expend $3,000,000, or 
more than double the estimated cost, 
in the building of the new Hudson 
Court House. He ordered the re- 
lease in July, 1912, of twenty-one 
striking laborers who had been sen- 
tenced to the county penitentiary 
for twelve months on a charge of 
inciting riot in Kearny, ruling that 
such wholesale convictions and sen- 
tences were illegal and beyond the 
authority of the lower Court. He 
was severe in the enforcement of 
the law forbidding the raising of 
political campaign funds among city 
and county employés, and he 
charged the Hudson Grand Jury 
time and again upon their duty 
under this Act. He had a profound 
knowledge of the law and a keen 
sense of justice, and steadfastly en- 
deavored to maintain a high judicial 
standard under local conditions 
which made this a difficult task in 
his Circuit. 

As a speaker Justice Swayze fre- 
quently appeared before public 
gatherings. One of his best ad- 
dresses was given in November, 
1912, when the Washington statue 
was unveiled in Washington Park, 
Newark. A scholar as well as a 
jurist, he was for many years a 
figure in the cultural life of New- 
ark, where he resided, until his ill- 
ness, at 765 High street. Besides 
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his long connection with the New 
Jersey Historical Society, of which 
he was President from 1912 to 
1922, he was a member of the New- 
ark-Carteret Book Club, the New- 
ark Museum Association and other 
organizations. He maintained a 
library of more than 4,000 volumes. 

Mr. Swayze’s honors from Har- 
vard were summarized by his for- 
mer law partner, Edward M. Colie 
(now deceased), in an address at 
the time of the presentation to the 
State of the Justice’s portrait. He 
said: 

“In recognition of his scholar- 
ship and his distinguished career, 
his alma mater, by the action of her 
academic authorities and her alum- 
ni, has conferred upon him the 
highest honors within her gift. He 
was Overseer of Harvard from 
1909 to 1915 and again from 1917 
to 1923; President of the Phi Beta 
Kappa from I9II to 1913; Presi- 
dent of the Alumni Association, 
1915 and 1916 and received Har- 
vard’s degree of LL. D. in 1916, 
Rutgers having conferred that de- 
gree upon him in IgII.” 

A pension was granted to him in 
January, 1924, and in April of that 
year the retired Justice received the 
encomiums of his friends at a pre- 
sentation of a silver service in his 
home in High street. 

He is survived by his wife, 
Mrs. Sarah Louise Barnett Swayze, 
and a sister, Miss Mary C. Swayze 
of New York. A brother, Henry, 
of Stamford, died last November. 
Another brother, John, who was 
counsel for the American Telephone 
& Telegraph Co., died ten years ago. 

Services for Judge Swayze were 
held in the North Reformed Church 
in Newark, Rev. Dr. Edwin H. 
Byngton, Professor of Homiletics 
at Gordon College and the Divinity 
School of Boston University, of- 
ficated, assisted by Dr. A. Porter 
Drumm, pastor of the church. 
Among.those who attended the ser- 


vice at the church were Bishop 
Stearly of the Episcopal Diocese of 
Newark, Henry C. Hines, County 
Park Commissioner Edward W. 
Jackson, John R. Hardin, William 
L. Morgan, James V. Minturn, 
Frank Bergen, William H. Speer, 
Frederick, Runyon and Dayton 
Colie, Mrs. Laura M. Wilson, law- 
yer; Edward and Charles M. Lum, 
Samuel Press, Arthur W. Egner, 
Charles L. Carrick, of Jersey City, 
Henry H. Dawson, Alfred L. Den- 
nis, Herbert Boggs, treasurer of the 
New Jersey Historical Society, of 
which Justice Swayze was presi- 
dent, and Dr. William H. Vail. 


Hon. Epmunp B. LEAMING 

Former Vice-Chancellor Edmund 
B. Leaming died suddenly from 
heart disease at his home at Moores- 
town, Burlington county, N. J., on 
September 23rd last. His disease 
grew out of a bronchial condition 
of two years past, which caused 
his resignation from the Bench only 
on September Ist. 

He was born at Seaville, Cape 
May county, N. J., May 24, 1857, 
being the son of Dr. Jonathan F. 
Leaming, who was a State Senator 
from Cape May county, 1862 to 
1864, and 1877 to 1879, having 
previously served in the Assembly, 
and having also been Surrogate of 
that county. Educated under priv- 
ate tutors, the Vice-Chancellor took 
a post-graduate course at the Uni- 
versity of Pennsylvania; studied 
law under Hon. James Buchanan 
at Trenton, and was admitted to 
the New Jersey Bar as attorney at 
the February Term, 1881, and as 
counsellor three years later. He 
practiced for a brief time at Tren- 
ton and then went to Seattle, Wash., 
partly because of ill health, and 
later to San Francisco, maintaining 
law offices in both coast cities. 

Returning to New Jersey, Mr. 
Leaming formed a law partnership 
with Samuel W. Beldon at Camden. 
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When this partnership was dis- 
solved after Mr. Beldon had been 
named as general counsel of the 
Fidelity Trust Co. in Newark, Mr. 
Leaming opened his own law offices 
in Camden. He was appointed Vice- 
Chancellor by Chancellor Magie in 
September, 1906, to fill a vacancy 
caused by the death of Martin P. 
Grey. He was reappointed in 1913, 
1920 and 1927. He is survived by 
his wife. 

A recent issue of an outside 
periodical, the “Legal Intelligencer” 
of Philadelphia, commenting upon 
the resignation of Vice-Chancellor 
Leaming said, among other things, 
the following, written by Joseph 
Gross, Esq., lawyer of that city: 

“The Court of Errors and Ap- 
peals has over and over again paid 
him the finest compliment that an 
appellate tribunal can pay the Judge 
of a lower Court. In reading the of- 
ficial reports of that Court, one 
meets frequently the phrase so 
familiar to the Jersey Bar, ‘Affirmed 
on the opinion filed by Vice Chan- 
cellor Leaming.’ Little can be added 
to his opinions, though they are 
brief. A fair example of his style 
is to be found in Down v. Down, 
80 N. J. Eq. 68. His opinion, cover- 
ing but several pages, contains al- 
most a treatise on the law of re- 
sulting trusts. 

“Invariably we find ability 
coupled with modesty. In a recent 
case he filed an opinion from which 
I quote a few sentences, characteris- 
tic of his humility and his con- 
scientious desire to do justice: 

“*T do feel a great deal of doubt 
touching the truth of some of their 
(defendants’ and witnesses’) testi- 
mony, and so much doubt do I en- 
tertain in that respect, I shall en- 
tertain the hope that the complain- 
ant will prosecute an appeal to the 
Court of Errors and Appeals 
promptly in order that he may have 
the benefit of the view of that 
august body to correct any error 
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that I may possibly make, and 
which I fear may be making. I 
shall do anything in my power to 
facilitate such an appeal if it is 
taken.’ 

“T recall a case tried before him 
several years ago. It took the best 
part of a week. The testimony was 
most conflicting and confusing. 
After the examination of the wit- 
nesses had been concluded, counsel 
argued the case at great length, and 
finished about noon. A recess was 
taken for lunch. Upon returning, 
Judge Leaming asked counsel if 
they had anything more to say. Be- 
ing advised that they had nothing 
to add to their arguments, he 
nodded to the stenographer and be- 
gan dictating an opinion. For over 
a half-hour he dictated, keenly 
analyzing the testimony and dis- 
cussing the law, quoting cases from 
memory. His diction was fault- 
less and his logic irresistible. He 
made the justice of his decision too 
clear for doubt.” 


Mr. Joun H. MEEKER, Jr. 


Mr. John Harbeck Meeker, Jr., 
died in, Newark, N. J., August 15, 
1932, although his residence was in 
East Orange. He was the son of 


John Harbeck Meeker, Sr., and 
Henrietta A. (Bolles) Meeker, and 
was born at Newark, May 109, 1854. 
The father was a lawyer at New- 
ark and South Orange (born July 
2, 1823, and died January 19, 1889). 

John H., Jr., was educated in the 
Newark schools and at the Uni- 
versity of Innsbruck, Austria; read 
law under Hon. Theodore Runyon 
and Hon. Ludlow McCarter at 
Newark, and was admitted to the 
New Jersey Bar as attorney at the 
June Term, 1878, and as counsellor 
three years later. He practiced at 
Newark, and was long counsel for 
South Orange and for many cor- 
porations, municipal and business. 
He was not married. 





